NORTH CAROLINA ALCOHOLIC BEVERAGE CONTROL
COMMISSION MINUTES
SEPTEMBER 17, 2004

The following narrative and summary highlights actions taken by the North Carolina Alcoholic
Beverage Control Commission at its regular meeting on September 17, 2004. The meeting was
tape-recorded and the tape is on file at the ABC Commission/Legal Division.

ROLL CALL

Chairman Douglas A. Fox was present for the meeting, along with Commissioner Ricky Wright
and Commissioner Mike Joyner.

MINUTES OF AUGUST 13, 2004 MEETING

Chairman Fox asked Commissioner Wright and Commissioner Joyner if they had any
corrections or additions regarding the Commission minutes from the August 13, 2004, meeting.
Neither Commissioner Wright nor Commissioner Joyner had any corrections or additions. The
Chairman made a motion to approve and waive the reading of the minutes into the record.
Seconded by Commissioner Wright. So Ordered.

EXECUTIVE ORDER REGARDING CONFLICTS OF INTEREST

As required by Executive Order Number One, the Chairman asked Commissioners Wright and
Joyner if there were any known conflicts of interest or any conditions or facts that might create
the appearance of a conflict of interest with respect to any matters on the Agenda. Commissioner
Wright and Commissioner Joyner stated that they had no conflicts of interest. The Chairman
wished to be recused from the following cases:

Hearing Case #34- S E Food Mart 1
Hearing Case #53- S E Food Mart 4
First Offense Case #36- Safe Way Food Market

I. HEARING CASES- 65 listed

Two contested cases were present on the agenda- Case #1 - Falls Quick Stop and Case #2 - Red
Lion Manestream. Chief Administrative Law Judge Julian Mann, III heard the case for Falls
Quick Stop, and Administrative Law Judge Beryl Wade heard the case for Red Lion
Manestream. Both cases were represented by Assistant Counsel K. Renee Cowick for the ABC
Commission.

Ms. Cowick provided background information for both cases before the Commission. She stated
that in each case, the parties were notified by the Office of Administrative Hearings to attend
their respective hearings but did not appear on the appointed dates. For both, Ms. Cowick filed
Motions for Sanctions and Summary Judgment, which were granted by the respective
Administrative Law Judges. Both permittees sent letters asking for relief after missing their
appointed court dates.



Chairman Fox asked Ms. Cowick for information pertaining to the history and management for
Case #1, Falls Quick Stop. Ms. Cowick explained that Mr. Richard Martin Falls, Jr. is the sole
proprietor of the business and that he also works full-time with BellSouth, so most of her
conversation regarding this case had been with his wife. Ms. Cowick also stated that the agents
handling this case had mentioned that there had been issues with Mr. Falls in the past regarding
his business’ operation, but she had not been able to discuss these matters with Mr. Falls.
Chairman Fox asked for clarification on the wife’s employment status, and Ms. Cowick stated
that Mrs. Falls is a housewife with five children- four of her own and one stepchild.

Chairman Fox stated that he had received a fax from Falls Quick Stop on the afternoon of
Thursday, September 16, 2004, asking for leniency in this matter. Ms. Cowick stated that
approximately ten days after the July hearing date for this case in the Office of Administrative
Hearings, Mrs. Falls sent a faxed letter explaining why she did not attend the hearing. Judge
Mann decided to uphold the decision he had already made. Chairman Fox asked whether the
hearing had been rescheduled, and Ms. Cowick replied that the hearing had been rescheduled
once. The first time, she had received a telephone call from Mr. Falls, who stated that they could
not attend the hearing due to Mr. Falls’ work with BellSouth and the fact that Mrs. Falls had just
given birth. Ms. Cowick presented that information to Administrative Law Judge Melissa
Owens-Lassiter, who granted the motion for continuance and agreed to hold the case over until
July. Ms. Cowick stated that she had made Falls Quick Stop aware of the new court dates by
telephone conversation and written letter, but they did not show up. Ten days after the
rescheduled hearing, Ms. Falls sent a letter explaining that there had been a medical situation
with her baby and she had to go to the hospital on that date, and Ms. Cowick informed her that
Chief Administrative Law Judge Julian Mann, III had let his Decision in this case stand.

Chairman Fox asked Commissioners Wright and Joyner for questions or comment; neither had
any questions or comments on the matter. Chairman Fox expressed understanding for the Falls’
personal situation, but stated that they did not appear to be making any effort to uphold their end
of the proceedings, citing the fact that they had only received the faxed letter from Mrs. Falls at
4:30 p.m. on the day before the Commission’s meeting. Chairman Fox further stated that they
had ample time and notice to contact the ABC Commission before that. Ms. Cowick stated that
she had conversed with Mrs. Falls on Tuesday, September 14, 2004, and had explained to her
that the case was out of her hands, but the Falls could write to the Chairman, explain their
position, and he could factor that information in when making his decision, but it wasn’t until
that late time and date that the letter appeared.

Commissioner Joyner asked Ms. Cowick if she were obligated to speak on the permittee’s behalf
to Judge Lassiter, as she had done in this case. Ms. Cowick replied that she was not.

Chairman Fox made a motion to let the ten day suspension and $500.00 penalty stand; seconded
by Commissioner Joyner, and Commissioner Wright agreed. So ordered.

Ms. Cowick also provided background information for Case #2, Red Lion Manestream. She
stated that this was the second time she had dealt with Red Lion Manestream in her thirteen
months with the ABC Commission. She stated that in neither case had the permittees ever
claimed their certified mail, so she always had to have Alcohol Law Enforcement officers serve
those documents to the permittee. She stated that the permittee did receive notice of the hearing
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date, but did not appear, and so Ms. Cowick filed a Motion for Sanctions, which was granted.
On September 13, 2004, the permittees faxed a letter asking for leniency. Ms. Cowick suggested
that the Commission accept Administrative Law Judge Beryl Wade’s Decision. Chairman Fox
asked if the Commissioners had any questions; none were given. Commissioner Joyner made a
motion to adopt the Judge’s Decision of five days suspension and a penalty of $500.00.
Seconded by Chairman Fox. So Ordered.

Chief Deputy Counsel Fred A. Gregory mentioned that a revised offer had been issued to Case
#3 - Alliance Spirits and Wine, reflecting a 15-day suspension or a penalty of $500.00.

There was one add-on case, Case #65 - Park’s Foodland.

Mr. Gregory stated that attorney William W. Webb, Jr., was present to speak on behalf of Case
#39 - Circle K 5100. Mr. Webb addressed the Commission and asked to have the five-day active
suspension time waived, based on the fact that the violation in question occurred on January 22,
2004, and had this violation occurred 13 days later, on February 4, 2004, a prior violation that
occurred on February 3, 2001 would have been removed from consideration and the location
would have been issued a more lenient penalty. Mr. Webb further stated that the store would be
willing to pay a higher fine for this leniency. Chairman Fox asked where this store was located,
Mr. Webb replied that it was in Charlotte. Chairman Fox asked which part of Charlotte, and
Commissioner Joyner stated that the offer placed the location on Albemarle Road, which he was
familiar with. He stated that Albemarle Road was a long stretch of highway through Charlotte,
and that parts of it were in a “challenging environment.”

Chairman Joyner asked for Mr. Webb to repeat the first part of his argument, dealing with the
penalty policy of the ABC Commission. Mr. Webb explained that his argument was based on
the fact that a previous violation was about to go off the record as far as penalties are concerned;
the ABC Commission removes previous violations from consideration after three years, so if the
current violation had occurred two weeks later, Circle K would not have active suspension time
as part of their penalty. Chairman Fox asked if Mr. Webb was familiar with the prior violations
at Circle K 5100, and Mr. Webb stated that he knew of the past three violations at the location.
All three were for underage sales that occurred on February 3, 2001, March 24, 2001 and April
4, 2002. Chairman Fox asked Ms. Cowick for recommendations; she had none. Chairman Fox
asked Mr. Webb if he had a particular offer in mind. Mr. Webb stated that in place of a 30-day
suspension with five days active and a penalty of $3,000.00, the Commission strike the active
suspension and increase the penalty to $4,000.00 or $4,500.00.

Commissioner Joyner stated that there had been a lot of stories recently in the Charlotte papers
dealing with alcohol-related deaths, especially among the underage.

Mr. Gregory stated that he believed Circle K 5100 had already been granted leniency before.
The previous violations occurring on February 3, 2001, and March 24, 2001, had been combined
and penalized as a single violation, and if they had been penalized separately, the current
violation would have been issued a more severe penalty, including a 15-day active suspension
and a $4,000.00 fine.

Chairman Fox asked Mr. Webb if he knew when the employees at Circle K 5100 had been to an
ALE class or ABC class. Mr. Webb stated that he knew they attend such classes regularly, but
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did not know when the last class had taken place. Chairman Fox asked if he knew how many
employees worked at this location. Mr. Webb did not know, but he did know that as soon as an
employee received a violation, that employee was terminated, but offered to obtain information
and make it available upon request.

Chairman Fox offered to hold the case over until next month’s meeting, and to strike the active
suspension in lieu of a $4,000.00 fine and the stipulation that the employees of Circle K 5100
attend an ALE class or ABC class in the next thirty days. Mr. Webb agreed to the offer.
Seconded by Commissioner Wright. So ordered.

Mr. Gregory requested that Case #58 - Windy City Sundries be continued to next month’s
meeting. Chairman Fox agreed.

Commissioner Wright made a motion to ratify the Offers in Compromise for Case #34 - S E
Food Mart 1, Case #53 - S E Food Mart 4 and First Offense Case #36 - Safe Way Food Market.
Commissioner Wright seconded. So ordered. Chairman Fox made a motion to approve the
remaining Offers in Compromise. Seconded by Commissioner Wright. So ordered.

II. FIRST OFFENSE CASES — 39 listed

The following is a list of first offense violation cases, in which Final Agency Decisions were
signed by the Chairman on September 17, 2004 pursuant to the Commission’s authorizing
resolution dated November 8, 2002:

Alco 21 — 403 Albemarle Road, Troy, NC 27371

A Z Quick Stop — 4317 US Highway 70 West, Durham, NC 27705

Citi Stop 101 — 1975 Hendersonville Road, Skyland, NC 28803

Country Store — 537 Airport Road, Rockingham, NC 28379

Crossroad Groceries — 482 Deaverview Road, Asheville, NC 28806

Eckerd Drugs 1279 — 102 Harper Avenue, Lenoir, NC 28645

Eckerd Drugs 2729 — 7440 Creedmoor Road, Raleigh, NC 27613

Exprezit Convenience Store 213 — 1505 Lennoxville Road, Beaufort, NC 28645
Ingles 62 — 525 New Leicester Hwy, Asheville, NC 28803

Ingles 79 — Hendersonville Road South Forest Shopping Center, Asheville, NC 28803
Kerr Drug 217 — 801 Hamlet Avenue West, Hamlet, NC 28345

Little Dans 4 — 726 York Road, Kings Mountain, NC 28086

Northside Circle B — 700 King Street, Hamlet, NC 28345

Pizza Hut — 1118 East Caswell Street, Wadesboro, NC 28170

Propst Superette — 1836 Startown Road, Hickory, NC 28602

Run In 828 — 410 Elkin Road, North Wilkesboro, NC 28659

Silver Dollar Saloon — 7428 Capital Boulevard, Raleigh, NC 27616

Silver Villa Restaurant — 606 East King Street, Kings Mountain, NC 28086
Crossroad Groceries — 800 East Caswell Avenue, Wadesboro, NC 28170
Lowes Foods 147 — 913 West Union Street, Morganton, NC 28655

Grouper — 400 South Water Street, Elizabeth City, NC 27909

Sam’s Food Mart — 1122 Morehead Street, Burlington, NC 27216

Fairgrove Food Shop — 1370 Fairgrove Church Road, Conover, NC 28613
Southern Convenience 489 — 212 West King Street, Kings Mountain, NC 28086

4



Carswell Package and Deli — 1267 Burkemont Avenue, Morganton, NC 28655
Quick Stop — 4724 Stantonsburg Road, Greenville, NC 27834

Ali’s Discount Cig — 2011 Cathdage Road, Lumberton, NC 28386

Dong Hai — 111 Eastway Drive, Charlotte, NC 28213

Mountain Energy 9 — 206 Hendersonville Road, Asheville, NC 28805
Eblen Short Stop Store 7 — 210 Biltmore Avenue, Asheville, NC 28801
Applebees — 202 Southwest Greenville Boulevard, Greenville, NC 27834

F and J Food Mart — 760 Biltmore Avenue, Asheville, NC 28803

Porter’s Neck Country Store — 8312 Market Street, Wilmington, NC 28405
Salsarita’s Fresh Buritto — 14230 Reese Boulevard, Huntersville, NC 28070
Café Portofino — 970-C Rivers Street, Boone, NC 28607

Safe Way Food Market — 3316 Wilshire Boulevard, Wilmington, NC 28403
P J’s Too — 741 East Main Street, Sylva, NC 28779

Divide — 6803 Stevens Mill Road, Matthews, NC 28105

Boulevard B P — 2685 Chapel Hill Boulevard, Durham, NC 27707

Commissioner Joyner made a motion to adopt the Offers in Compromise for these first offense
cases. Seconded by Commissioner Wright. So ordered.

III.  ABC STORE LOCATION — MORRESVILLE ABC BOARD

Administrator Michael Herring provided information concerning the opening of a new ABC
store in Mooresville, North Carolina. On August 24, 2004, the ABC Commission received a
letter from Chairman Joe Knox of the Town of Mooresville ABC Board requesting approval for
the site of the town’s third ABC store. On August 30, 2004, ALE Supervisor Mark J. Senter
began an investigation of the proposed store’s location. The property is in the Watermark Plaza,
on Williamson Road. The site occupies 1.89 acres of undeveloped land in a shopping center, and
is priced at $395,000.00. The property is currently owned by B V Belk Properties, Inc. of
Charlotte, North Carolina. No conflict of interest exists between the owners of the property and
the Town of Mooresville ABC Board’s members. The nearest church is the Lake Norman
Christian Ministries Church, located 1.7 miles south of the proposed location, and the nearest
school is at least 5 miles from the proposed location. Pursuant to ABC Commission Rules,
Notice of Intent was posted on June 30, 2004, in compliance with the ABC Commission’s 30-
day requirement, and to date no objections had been received by the ABC Commission. Mr.
Herring recommended that the ABC Commission approve the ABC Board’s request.
Commissioner Joyner stated that he did not know B V Belk Properties owned the site, and that
he had conducted business with this company in the past, and therefore recused himself from
voting. Chairman Fox made a motion to approve the ABC store location. Seconded by
Commissioner Wright seconded. So ordered.

IV.  ABC STORE LOCATION — WAKE COUNTY ABC BOARD

Mr. Herring requested that this item be continued to the October 8, 2004 meeting. The developer
for the proposed location did not want a sign posted on the property announcing the proposed
site of an ABC store and therefore took it down, so the Commission cannot approve the site until
the sign has been reposted for thirty days.



V. ABC STORE LOCATION - DURHAM COUNTY ABC BOARD

Mr. Herring also requested this item be continued to the October 8, 2004 hearing. Mr. Herring
stated that there is objection to the proposed location from a local community group. Mr.
Herring stated that the Durham County ABC board would hold a public hearing on Wednesday,
September 22, 2004 to hear the concerns of the protestors, and the chairman of the Durham
County ABC Board requested that approval be continued until the October meeting.

VI. REQUEST FROM LB&B ASSOCIATES FOR COMPENSATION ADJUSTMENT
TO ABC WAREHOUSE CONTRACT

Mr. Herring stated that LB&B had requested a compensation adjustment to the ABC warehouse
contract. He stated that there were three areas to which the compensation increase would be
applied:

- Increase in fuel cost. Actual costs for fuel this year are $43,818.00 higher than last year.

- Salary Adjustment. This would be applied to several different positions. LB&B hopes to
increase the starting hourly rate from $13.00 to $14.00 for truck drivers, from $8.25 to $9.00 for
driver helpers, from $9.50 to $11.00 for shipping and receiving staff in the warehouse, from
$8.25 to $9.50 for material handlers and forklift operators, and from $10.00 to $10.30 for
security personnel. These adjustments will total a little over the $152,944.00 recommended at
the August meeting, but Mr. Herring recommended that the commission approve the new
adjustment.

- Increased staffing. This year, 150,000 to 200,000 more cases are projected to be shipped than
last year, which amounts to 150 to 200 more truckloads of product. To help cover this increase,
$129,870.00 is being requested to hire additional drivers and helpers.

The total cost of the increase is $326,632.00, which would bring the total cost of the contract to
$3,526,412.40. Mr. Herring recommended that the Commission approve this amount.

Commissioner Joyner asked how long the ABC Commission’s will the contract with LB&B last.
Mr. Herring replied that the contract expires in 2007. Commissioner Joyner asked if this new
total would be applied over the remainder of the contract, and Mr. Herring stated that it would,
adding that under the current terms of the contract, LB&B would be eligible to request another
adjustment in June of 2005. Commissioner Joyner asked if a formal amendment was needed,
and Mr. Herring replied that it was necessary in order to change the current contract.
Commissioner Joyner asked who writes these amendments, and Mr. Herring replied that General
Counsel Tim Morse writes them.

Commissioner Wright made some comments on the matter. He stated that while he understands
the increase for fuel cost, the adjustments for salary increases and new staffing caused him some
concern, and that he sees it as LB&B’s responsibility to cover those costs, and that if they cannot
meet those on their own, that the ABC Commission should find another contractor. Mr. Herring
stated that he felt the contractors the ABC Commission had dealt with have always been low,
that the previous contractor, J.A. Jones, had underpaid their staff, and that the ABC Commission
never made any adjustments to the contract until it was put out for bid. He further stated that the
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current contract was less than the $3.5 million the ABC Commission paid to J.A. Jones in the
early 1980s. Commissioner Wright stated that a company could take the increase and apply it to
their bottom line without passing any on to the employees, and Mr. Herring stated that all of the
proposed increases for salary and staffing would be passed on to the employees, and that if in
June of 2005, when LB&B comes before the ABC Commission for another adjustment, it
becomes evident that they did not pass the increase directly to the employees, the ABC
Commission could take that into consideration and act accordingly.

Mr. Herring concluded by mentioning that LB&B is committed to applying the increases only to
those specific areas outlined in the amendment, and that it had committed to upgrading their
project with the ABC Commission, investing approximately $750,000 to bring the warehouse up
to standards by bringing in more trucks and upgrading the computer system. Commissioner
Wright asked if LB&B’s profits would decrease if the ABC Commission did not approve the
adjustment for salary and staffing increases. Mr. Herring replied that it would.

Chairman Fox stated that he felt that LB&B would apply the increases fairly. He then asked if
the Commissioners had any other questions or comments, and they replied that they had none.
Chairman Fox made a motion to approve the new contract. Commissioner Wright seconded, and
Commissioner Wright agreed. So ordered.

VII. OTHER BUSINESS

Chairman Fox stated that he would not be able to attend the October 8, 2004 commission
meeting, and therefore appointed Commissioner Joyner as the acting chair.

With no further business, the meeting adjourned.

Douglas A. Fox
N.C. Alcoholic Beverage Control Commission

Respectfully submitted by

Jason Hall, Legal Division



