NORTH CAROLINA ALCOHOLIC BEVERAGE CONTROL
COMMISSION MINUTES
AUGUST 15, 2008

The following narrative and summary highlights action taken by the North Carolina Alcoholic Beverage
Control Commission at its regular meeting on August 15, 2008, beginning at 10:10 AM. The meeting was
recorded and the disk in on file at the ABC Commission in the Legal Division.

ROLL CALL

Chairman Douglas Fox and Commissioner John Lyon were present at the meeting. Commissioner Mike Joyner
was not present.

MINUTES OF JULY 8, 2008, MEETING

Chairman Fox made a motion to waive the reading of the minutes from the July 8, 2008, meeting into the
record. Seconded by Commissioner Lyon. So Ordered. Chairman Fox made a motion to approve the minutes
from the July 8, 2008, meeting. Seconded By Commissioner Lyon. So Ordered.

EXECUTIVE ORDER REGARDING CONFLICTS OF INTEREST

As required by Executive Order Number One, Chairman Fox asked Commissioner Lyon if there were any
conflicts of interest or any conditions or facts that might create the appearance of a conflict of interest with
respect to any matters on the Agenda. Commissioner Lyon stated that he found no conflicts of interest.
Chairman Fox stated that he had no conflicts of interests.

I HEARING CASES - 68

Chief Counsel Fred A. Gregory stated that Mr. William Potter, attorney for contested case #1, Pantana Bobs,
was present to speak on behalf of his client. Assistant Counsel Renee Cowick represented the Commission.
Administrative Law Judge Donald W. Overby heard the case in Raleigh, NC on January 31, 2008.

Mr. Potter stated that after hearing the case, Administrative Law Judge Donald Overby decided to dismiss the
case. He went on to state that both parties were given a deadline to file exceptions and no exceptions were
filed. Two weeks later the Commission filed exceptions on August 6, 2008. Mr. Potter further stated that he
should have an opportunity to formally reply.

Mr. Potter presented the Commission with copies of his exceptions. Mr. Potter stated #13 of the Findings of
Fact stated the physical description on the identification. In the Conclusion of Law #3, Judge Overby
concluded that the purchaser, Mr. Person, produced a driver’s license showing him to be of age to purchase
alcohol, and the drivers license bore a physical description of the person listed on the license, Mr. Person, in
accordance with NCGS 818B-302(a)(1). That statute is the statutory defense.

Mr. Potter stated that Judge Overby found that there was statutory defense; therefore, the case should be
dismissed.

Mr. Potter went on to state that if the Commission decided to not rule in his favor, then he asked that the
Commission look at the Findings of Fact #8 and Conclusions of Law #2 that concludes a malt beverage was
purchased and sold. He further stated that Assistant Counsel Cowick asked Alcohol Law Enforcement Agent
Lauren Wilson if she had smelled the bottle, to which Agent Wilson stated “No.” He stated that the traditional



way to show there is alcohol present in liquid is for the charging officer to smell it, taste it or look at it to see
whether was it was a frothy amber color liquid.

Chairman Fox stated that if the beer bottle has liquid in it, can we assume that the bottle has beer in it? Mr.
Potter stated that he didn’t think we can assume that it is beer, but you can infer that there may be beer in the
bottle.

Mr. Potter stated that it is likely that a commercial bottle has beer in it, but it’s also possible that it could be an
O’Doul’s or something else could have happened. He concluded by saying that Judge Overby concluded that
there was every element in the statute for the statutory defense and the defense was made. Therefore the case
must be dismissed.

Assistant Counsel Cowick stated there was testimony in the transcript on page 9 that the underage person
purchased Budweiser. On transcript page 27, Agent Wilson stated that she observed the young man ask his
friend what he wanted to drink, the friend told him a Budweiser, he went up to the bar and ordered two
Budweiser beers from the bartender. There was an exchange of money and then he turned around and handed
the beer to his friend and took a drink. On transcript page 32, Agent Wilson was asked by Assistant Counsel
Cowick if she made any personal observations of them, to smell them, to which Agent Wilson replied “No, |
just observed the bartender go open the cooler, pop them open for them and take a drink. Then when |
identified myself, | grabbed both drinks and threw them away on the way to the front.” Agent Wilson was then
asked if the bottles had labels on them, to which she replied, “Yes.”

Assistant Counsel Cowick stated Agent Wilson observed the bottles being unsealed with a Budweiser label on
them, so either Budweiser is putting products in its bottles that are not Budweiser or someone else is stealing
Bud Weiser labels and putting other products in them or Mr. Potter’s client is altering what’s inside the bottles.

Assistant Counsel Cowick stated that her exceptions were Findings of Fact #24, #25 and #26. She went on to
state that Judge Overby cited statute §18B-1005. The respondent was not cited with §18B-1005, therefore that
statute is irrelevant to what the respondent was charged with. Those particular Findings of Fact should be
eliminated. Mr. Alderson did not check Mr. Person’s identification. The standard procedure per Mr. Alderson
is to check the identification, whether they have a bracelet on or not. Per transcript, Mr. Alderson stated that he
does not assume that they are 21 years old. Assistant Counsel Cowick went on to state that she also asked Mr.
Alderson if on occasion he will check their identification even if they do have a bracelet on. To which Mr.
Alderson replied “Yes, constantly.”

Assistant Counsel Cowick stated that in Conclusions of Law #3 and #4 pertains to description of Mr. Person.
That is not the issue because the identification was only presented at the door and not to Mr. Alderson.
Conclusion of Law #4 states that the identification was checked at the point of entry and not at the point of
sale. Assistant Counsel Cowick asked the Commission to adopt the exceptions and reverse the decision of the
Judge Overby.

Chairman Fox made a motion to adopt the Findings of Fact and Conclusions of Law of Administrative Law
Judge Overby. Seconded by Commissioner Lyon. So Ordered.

Chief Counsel Gregory stated that Mr. Richard Carlton, attorney for hearing case #68, Harris Teeter 173, was
present to speak on behalf of his client. Mr. Carlton stated that this case was an underage campaign. The clerk
did not ask for identification and was cited, which lead to the termination of her employment. Harris Teeter has
an alcohol training program, which this clerk completed and scored 100 on the test. Mr. Carlton asked the
Commission for a reduction in fine.



Chairman Fox made a motion to reduce the penalty from $2,400.00 to $1,500.00. Seconded by Commissioner
Lyon. So Ordered.

Chief Counsel Gregory stated that Mr. Hardy Lewis, attorney for 1% Offense Case #11, Levy Restaurants at
Charlotte Bobcats Arena, was present to speak on behalf of his client. Mr. Lewis stated that he was not there to
ask for a reduction in penalty, but was there to let the Commission know how serious his clients are about
alcohol training. They contract out for the use of their arena and they train vigilantly with the personnel before
they are allowed to work in their arena. Last year alone they spent over $300,000.00 in another state in training
personnel. They are very sorry that the violation occurred and are working very hard to prevent this from
happening again. Chairman Fox and Commissioner Lyon thanked Mr. Lewis for coming.

Chief Counsel Gregory stated that hearing case #66, Secrets, was the next case on the agenda. Mr. David
Courie, attorney for the case, stated that he was present to answer any guestions the Commission might have.

Chief Counsel Gregory stated that Mr. Jeff Mickel, General Manager of hearing case #49, Flying Saucer
Draught Emporium, was present to speak on behalf of the business. He stated that this incident occurred during
an alcohol training class where they use two ounce samples of alcohol in the training. Mr. Mickel stated since
the employees were not involved with serving customers at the time, he asked the Commission for leniency.

Commissioner Lyon asked what the new training policy was. Mr. Mickel stated that they no longer allow the
employees to sample the alcohol only to smell the alcohol.

Commissioner Lyon made a motion to reduce the penalty from $800.00 to $400.00, upon the stipulation that
all employees attend a RASP Class. Seconded by Chairman Fox. So Ordered.

Chief Counsel Gregory stated that Mr. Doug Zweig, owner of hearing case #37, Salty McDoogles, was present
to speak on behalf of his establishment. Mr. Zweig stated that they had made changes in order to prevent
violations from happening again. He also asked the Commission for a reduction in the fine. On June 16, 2008,
the entire staff attended a RASP Class. Furthermore, additional staff was hired to observe inside the building as
well as the parking lot and the vacant lot next door. There are now four security cameras inside of the building
and a portable breathalyzer was purchased.

Chairman Fox made a motion to reduce the penalty from $1,200.00 to $600.00, upon the stipulation that all the
employees attend a RASP Class within the next 45 days. Seconded by Commissioner Lyon. So Ordered.

Chief Counsel Gregory stated that Mr. Raul Llamas, owner of hearing case #42, La Hacienda, was present to
speak on behalf of his business. Mr. Llamas stated that he was not there when the incident occurred, but he
knows that he is responsible for what happens at the business. He asked the Commission for a reduction in the
fine. The employee no longer works there.

Chairman Fox made a motion to reduce the penalty from $2,000.00 to $1,500.00 upon the stipulation that all
employees attend a RASP Class. Seconded by Commissioner Lyon. So Ordered.

Chief Counsel Gregory stated that Mr. Joey Mapels, manager of Loss Prevention and Mr. Reed Capps,
manager of Carlie C’s IGA IlI, were present to speak on behalf of the business. Mr. Mapels stated that they are
guilty of the violation, but is asking for some leniency. The clerk no longer works at the store. A mystery
shopper program will start September 1, 2008. A new employee orientation program class will be required of
new and current employees, and IGA has an online course that consists of procedures and policies which
include the selling of tobacco products to underage persons. Mr. Maples stated that they are currently working
on having ABC violations included in the online course.



Chairman Fox made a motion to reduce the penalty from $900.00 to $300.00 upon the stipulation that all the
employees attend a RASP Class. Seconded by Commissioner Lyon. So Ordered.

Chief Counsel Gregory stated that Mr. John Balshik, attorney for hearing case #10, Tienda Y Restaurante El
Compadre, was present to speak on behalf of his client. Mr. Balshik stated that an employee saw the bottles
and stamped the prices on the bottles. That employee has been terminated. Mr. Balshik asked the Commission
if the fine could be increased and the suspension be reduced.

Chairman Fox made a motion to reduce the penalty to 15 days active and $2,000.00. Seconded by
Commissioner Lyon. So Ordered.

Chairman Fox made a motion to approve the remaining Offers in Compromise excluding cases #10 Tienda Y
Restauarante EI Compadre, #37 Salty McDoogles, #49 Flying Saucer Draught Emporium, #54 Carlie C’s
I G A and #66 Harris Teeter 173. Seconded by Commissioner Lyon. So Ordered.

1. FIRST OFFENSE CASES - 22

The following is a list of offense violation cases in which Final Agency Decisions were signed by the
Chairman on August 15, 2008, pursuant to the Commission’s authorizing resolution dated November 8, 2002:

Ellis Avenue Food Mart — 1100 North Ellis Avenue, Dunn, NC 28334

Wilco 294 — 537 North Main Street, Lexington, NC 27292

T Mart Food Store — 800 West Cumberland Street, Dunn, NC 28334

Sunset Mart — 9800 Holly Springs Road, Holly Spring, NC 27540 — Continued
Food Lion 1421 — 3380 US Hwy 1, Franklinton, NC 27525

El Paraiso Mexican Restaurant — 1055 Patton Avenue, Asheville, NC 28806
Circle K Store 5117 — 7214 The Plaza, Charlotte, NC 28215

Xpress Mart — 5115 Old Dowd Road, Charlotte, NC 28208

Texaco Food Mart — 700 Raleigh Road, Lexington, NC 27292

10. Pizzazz Pizza — 1187 Duck Road, Duck, NC 27949

11. Levy Restaurants at Charlotte Bobcats Arena — 333 East Trade Street, Charlotte, NC 28202
12. Grays Grill — 1032 First Street Ext., Nashville, NC 27856

13. Georges Oxford Village Family Restaurant — 104 East Industry Drive, Oxford, NC 27565
14. Franks Grocery - 1483 Rankin Mill Road, McLeansville, NC 27301

15. Tarboro Quick Stop — 2112 North Main Street, Tarboro, NC 27886

16. Grand Street Pizza — 909 McKnight Drive, Knightdale, NC 27545

17. Sappari Japanese Steakhouse — 115 Red Banks Road, Greenville, NC 27858
18. 1 H and T Enterprises 35 — 634 South Main Street, Walnut Cove, NC 27052
19. Hot Rodz Skinny Teez Café — 615 East Main Street, Thomasville, NC 27360
20. Hillsborough B P 305 — 1811 NC 86 South at 1-85, Hillsborough, NC 27278
21. Angry Ales — 1518 Montford Drive, Charlotte, NC 28209

22. Quick Pic Mart — 2053 Raleigh Road, Rocky Mount, NC 27803
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Chairman Fox made a motion to approve the Offers in Compromise for the First Offense cases. Seconded by
Commissioner Lyon. So Ordered.



I1l.  ABC STORE LOCATION - DURHAM COUNTY ABC

Administrator Michael Herring addressed the Commission concerning the proposed location of a new ABC
Store location in Durham County. Mr. Herring stated this would be carried forward to the next Commission
meeting.

IV. ABC STORE LOCATION - GREENSBORO ABC

Administrator Michael Herring addressed the Commission concerning the proposed location of a new ABC
Store location in Greensboro, North Carolina. Mr. Herring stated this would be carried forward to the next

Commission meeting.

V. REQUEST FOR EXEMPTION 18B-1116(b) - WILMINGTON BREWERS LLC
d/b/a FRONT STREET BREWERY

The exemption for Front Street Brewery was not discussed at the meeting.

VI. OTHER BUSINESS -

Administrator Michael Herring addressed the Commission concerning the Request for Equitable Adjustment in
the contract for L B &B Associates Inc. Mr. Herring recommended that the Commission approve the request

for $444,139.00. Chairman Fox made a motion to approve the request. Seconded By Commissioner Lyon. So
Ordered.

With no further business, the meeting adjourned.

Douglas A. Fox, Chairman
N.C. Alcoholic Beverage Control Commission

Respectfully submitted by

Tiffany Goodson, Legal Division



